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Commusswner's Court, 


PROCELOINGS 


4-15-75", Before NEAHER, J - Indictment filed : 5 fos eae aah ee a ee 
4/28/75. Before JUDD,J.- Case cal led- Deft and counsel present-Deft arraigned an 
hae So enters a plea of not guilty-case adjd to 10/6/75 at 10:00 A.M, for tria 
_| bail at at $20,000,000 P,R,Bond 
4/28/75 | Notice of appearance filed ; a a — 
_3-14-75 Notice of Motion filed, ret. May 23, 1975, for @jamissal of the (ae me 
indictment, suppressing evidence, etc. 


Affidavit of Thomas Puccio filed. 


3/23/75 | Before JLDD,J.- Case called- Deft's motion to dismiss tox suppressica, 
ete.-Marked submitted - becision reserved, 


5/23/75 | Reply Affidavit: Omnibus motion on behalf of the deft filed. ary 
7/21/75 | By JUDD,J.- Memorandum and Order filed denying mot ton to dismiss, denying 


motion to aunnrean and danvtno matian fae Alanawaess ond 4 


BcST COPY AVAILABLE 


€OCK 297 


Affidavit of Thomas P.Puccio filed 
30/75 | | Notice of readiness for triel filed (entered in 75CR690) 
/21/75) Before JUDD,J.- Case called- deft not present- counsel present-deft's 
_| motion for “discovery and inspection afor brady material argued- motions 
denied-case adjd to 1/5/76 at 10:00 A.M. for trial 


i1- -26- 5 Govts Bill of Particulars filed ; ; 
-5=76 Before JUDD, J - case called - deft & counsel G.Alch present anc 


William Cintolo present -Trial ordered and RFGIN- Jurors selecteu 
and sworn - Trial contd to Jan. 6, 1976. 
Before JUDD, J - case called - deft & atty present Trial 
resumed - Govt opens - deft opens - trial contd tc 1-7-76. 
“Before “JUDD, J - case called - deft & atty present - trial resumed - 
“trial contd to 1-8-76. 


trial contd to 1- 12- 76. 


8-76 a0 5 JUDD, JS - case called - deft & attv present - trial resumed - ake 


Before JUDD,  - case called - deft & counsel present - trial 
esumed - trial contd te 1-13-76. 


Before subd, J - case called - deft & counsel present - trial 
“resumed - - trial ‘contd to 1-14-76. 


Before “JUDD, _J - case called - deft & counsel present - trial 
resumed | - Stipulations read into the Record - Govt rests - defts 


_motion— to dismiss deferred - trial contd to 1-15-76. 


we ” BrfexexduD, Motion for directed verdict acquittal filed (received 


from Chambers) _ 


) |Before JUDD, J - case called - deft & counsel present - trial 
resumed - deft rests - defts motion to dismiss and for judgment of _ 
acquittal - * argued and motions denied - Govt opens on rebuttal - 


Govt rests - both sides rest - deft renews all motions to dismiss-motions | 


———_—} 


denied order of sustenance signed - Govt sums up - deft sums up -Govt 


__'sums_up on rebuttal - Judge charges Jury- Marshals sworn -_ alternate 
_ juror discharged - jury retires to deliberate at 4:30 Pti_- 2 Jury notes 
marked Court Ex. #1 and 2 - Jury deliberations contd to jan.16,1976. _ 
t-15- 74 By Judd, J - Order of sustenance filed. 


5-76 | Before Judd, J - case called - deft & counsel present - trial resumed -_ 
Jury deliberations resumed ac 9:40 am - Jury returns at 2:30 PM to hear 
charge to re-read - jury resumes deliberations at 2:55 PM - Jury returns 
ac 3: 10 PM to hear ‘further instructions - jury resumes deliberations at 


3:1 15) PM - Jury returns at 5 PM for answer to question - jury resumeddeli- 


————— ——————— 
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berations at 5:05 PM - Jury returns at 9:40 PM and renders 


a verdict of gvilty ia counts 1 and ? in 75 CR 297 and guilty in- 


counts 1 thru 6 in 75 CR 690 - Jury polled - Jury discherged - 
trial concluded, Bail conditions contd and sentence adjd without 
ay #58 aq, T- 
1-16-76 Three Orders of SuSstenmance filed (Lunch, dinner & piabiimadtecbens 


1-19-76 6 volumes of seenographe:s transcripts filed (placed in 
file#75 CR 699) 


1-19-75 Stenographers transcript filed (pgs 1132 to 1300)placed in 
relating file 75 CR 690. 


3-5-76 | Motion for bai* pei WOH & eal, filed 
a t or evid, hga o 
3/5/76 Before JUDD,J.- CAse cal Ro 49%, and Comeel sin prege ent- ryoke rere 
to imprisonment for a period of 5 years on count 1 and for a@ period of 
3 years on count 2 to rum concurrent and to run concurrent with sente: 


_ imposed in 75 CR 690- execution of sentence stayed pending ‘appeal- ~deft 
advised of right to appeal- indictments 75CR297 and 75CR690 consolidat 
for purpose of appeal for for purpose of filing notice of appeal 

3/5/76 Judgment and Commitment filed- certified copies to Marshall é 
3/5/76 | Notice of appeal filed 
3/5/76 Docket entries and duphieate of notice of appeal mailed to court of 


| appeals 


Z5SCR 690 
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-BA-75 All of Particulsrs filed 
2/75 | Before DUDD,J.- Case called- Deft and counsel present deft's mation For 


___l| admittance sf pro hac vice of Gerald Alch, Esq. as Counsel argued- 


motion granted- case adjd to 1/5/75 at 2:00 P.M, for trial 
fon for admittance pro hac vice of Gerald Alch, esq. and motion for 


| 
- case called - deft & covnse! (Gerald Alch & Gilliam 
Ciatolo present) trial ordered and BEGUN ‘urers selected and sworn - 
“trial contd to Jan. 6, 1976. | 
Bstore JUDD, J - case called - deft & atty present trial! redumed - — 
Govt opens - deft opens - Trial contd to Jan. 7, 1974 
Before JUDD, J - case called -deft & atty presc it - trial resimed - 
Trigl contd to 1-8-76. | 
=. Before JUDD, J - case called deft & rty erald Alch present - 
reaumed - Irial contd to Jan. 1?, 1974 
efore JUDD, J case called deft & counsel present - trisl 


yegumed - Trial contd to 1-13-76. 
Before JUDD, J - case called - deft & counsel pr esent, - trial} 


‘resumed - - Trial contd to Jan. 14, 1976. 


- Govt rests -| deft$ 
“15-76, | | 
ae bas 
i fore . JUDD, . re - case called - deft & atty present - tris |reslimed ; ‘ 
deft rests - defts motion to dismiss and for judgment of adquittal nerd 
| argued and denied - Govt opens on rebuttal - Govt rests - both) sides 
__|_ rest - deft renews all motions to dismiss -argued and denied -brder, 


motion. to ‘dSemiss deferded - trial contd te 4 
on for directed verdict of acquittel filed (received from) 


of sustenance signed - Govt sums up - deft sums up - Govt dums, up 
on rebéttal - Judge charges Jyry - Marshals sworn - alternature Jurors 
discharged - Jury retires to deliberate at 4:30 PM-? Jury notes marked 


Court Ex. #1 and 2 - Jury deliberations contd to Jan. 16, 976} 
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‘15-74 By Judd, J - Order of sustenance filed, : 
phat Before JUDD, J - case called - deft & counsel present - trial resumed - 
Jury deliberations resumed at 9:40 am - Ju iry returns at 2+30 PM ko hear 


~ cheree to re-read - Jury resumes deliberations at 2:55 PM - Jury retutns 


toe-3:10 PM to hear further instructions - jury resumes deliberations at 
'y715 Pw - “jury returns st 5 PM for answer to > questions + jury repumes | 
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| deliberations at 5:05 PM - Jury returns at 9:40 PM end xenders 
a verdict of guilty iu counts L and 2 in 75 CR 297 and guilty in 
counts 1 thru f in 75 CK 490-Turv polled and discharged - trial 
concluded! - bail « tious contd and seatence adjd without date - 


by Tt bn, a: le of siisbnance filed (Luach, dinner and 
transportation) 


(6 volumes of stenogra—phers transcripts filed (pgs 1- 431) 
(transcript inserted in file 75 CR 690) 

1-19-76) Stenographers transcript dated Jan. 15, 1976 (pgs 1132-1300) | 

placed in file 75 Cr 690. 

1-28-76 Motion 6or Judgment of Acquittal, etc. 


2-20-76 _ Stenographers transcript dated Jan. 16, 1976 filed(placed in 
75 CR 690_) 


2-5-76 | Motio.: for bail pencing appeat filed. 
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3/5/76 | Before JUDD,J.- Case ented deft and counsel present# deft's a motion 
for evidentiary hearing re:probation report argued- motion denied- 
deft sentenced to imprisonment for a period of 5 years on counts 1,3 
and 5 to run concurrent- On cotrts 2,4 and 6 deft sentenced to impris 
ment for a period of 3 years to run concurrent and to run con;urrant 
sentence imposed in counts 1,3 and 5 and to run concurrent with sentc: 
imposed in 75 CR 297- deft fined $5,000.00 on #sch of counts 1-6 incl: 
sive- execution of sentence stayed ecnding appeal- deft advised of bi 
right to appeal- indictments 75CR297 and 75CR690 consolidated for pur 

7 |_ post of the appeal and for the purpose of filing s notice of appeal sae 

3/5/76 | Judgment and Commitment fdaded- certified coples to Marehal 

3/5/76 | Notice of appeal filed PE 6 

3/5/76 | Docket entries and duplicate of notice of appeal mailod to court of | 

| appeals 


ROSNER ROSNER & MCEvoy 
aTT RPNEYS aT . Aw 
6 EAST 43°** STREET 


NEW YORK_N Y¥. 10017 


April 21, 1975 


Thomas P. Puccio, Esq. 

Assistant United States /.ctorney 
hief, Criminal Division 

Office of the United States Attorney, 
Eastern District of New York 

United States Courthouse 

22S Cadman Plaza East 

Brooklyn, New York 


Re: United States v. Pasquale Intrieri; 
Indictment No. 75 CR. 297 (0.°.J.). 
aes Rach Ae etch a e, fecl deta lode B 


Dear Mr. Puc« 


I acknowledge receipt of my copy of your letter 
of April 18, 1975 to Pasquale Intrieri, which forwarded a 
copy of the indictment. 


Consistent with Rule 3( of the Rules of the 
Court, I am enclosing herewith : dules I and IT which 
set forth the particulars which we seck and the items of 
discovery which we would like. I would Sincerely appreci- 
ate it if you could respond to these items by reference to 
the number on each schedule so that I might make the ap- 
propriate allegations in the motions which we intend to 
make with respect to the indictment. 


request that you furnish us with any and all mater 

an exculpato’y nature, whether addressed to guilt or 
scope of punishment, or addressed to evidence exculpato 
or exculpatory information or impeaching materials. 


In addition, we would, of course, respectf 


I await your earliest response. 


~~ sincerc 


TI )- ht 
FLW ON 


Encls. 
cc. Mr. Pasquale Intrieri 
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to Count 


State whether in ablishis } the Defendant 


understated hi p axat ncoi the Govern- 


ne 


he Defendant’ alleged net worth at the 
commencenent termination of 
able period; 


The alleged expenditures Defendant 


7. 


during the taxable period, including the 


date, amount and payee of each alleged ex- 
and exemption allowed in ar- 
net taxable income; 
The alleged unreported i any, dur- 
said period and w I the same 
have come m iminal acti- 
the Government inte: ilize the bank de- 


posit method, 


ade 
the taxable period, 
and payor of each alleged deposit and 
identity of the bank or other instituti 
where such alleged »osit occurred. 
Government intends 
tures method, set forth with specificity: 


ue same specific information sought by 
"B.1." through "B.4."" inclusive. 
he Government is to utilize the spec 
tem method, set forth h specificity: 


f unreported income compri- 


sing the alleged understatement of net taxable 


income by $24,37 


The date on which ! uch n i ged to 
have been received by Defendant; 
Defendant 
received each s iten. 
mathematical calculation 
the De dant should have 


(imately $10,611.5 


to Count Two 


¢ +} 


or 


Identify a alleged item sct forth in the 
Income %ax Return which is alleged to be false, 
specifying particularly whether the falsity is 


on the face of the Return and the precise nature 


of the falsity as to each alleged item. 


Set forth with specificity: 
1. Each banking or other financial institution 
with which it is alleged the Defendant did 
business during the period covered by the 
Indictment; 
The identity of the persons from whom and to 
whom it is alleged the Defendant received or 
made payments during the period covered by 
the Indictment; 

3. A list of the Defendant's alleged assets at 
the commencement and termination of the period 
covered by the Indictment; 

4. A list of any assets, set forth with specificity, 
which it is alleged the Defendant obtained or 
disposed of foi less than full value, identify- 
ing the asset, the full value thereof, the date 
of acquisition or disposition and the amount 
in fact expended in respect of such acquisition 


disposition. 


SCHEDULE II 


Discovery §& Inspection 


1. Set forth a true and correct copy of the Defendant's 
Income Tax Return for the period covered by the In- 
dictment. 

Set forth true and correct copies of all personal, bank 


business and other records evidencing the alleged eva- 


sion or attempted evasions of a substantial portion of 


the tax due and owing from Defendant for the period em- 
braced in the Ind-.ctment. 

3. Set forth true and correct copics of any and all documents 
obtained by the Government from the Defendant, including 
any and all statements made by the Defendant, and obtained 
from third persons by the Government pursuant to process 


or by other means. 


As to Count One of the Indictment: 
Expenditures Method. 
Not Applicable. 
Not Applicable. 
Not Applicable 


See below: 
EXPENDITURES 


rederal Withholding Tax 2752.00 


sy 


PéebeVuRs 343.20 W-2 


Taxes 2045.00 Return 


Contributions 290.00 Return 
Interest : Return 
Miscellaneous Deductions Return 
Medical Expenses Per Return 
curchase of Residence 4 “Was Clara Gluck 


title Insurance Home Title 
Company 


Attorney's Fees Albert M. Swift 


Mortgage Payments Whitestone Sav- 
ings and Loan 


Apartment Rental] 75 LeHavre Realty 
Joan Intrieri 


Joan Intrieri 


3. Per Return 


4, Unreported Taxable Income: $24,378.80 


In arriving at the above figure, the Government negated 
norn-taxable receipts. This does not exclude the poss- 


ibility that a portion of the unreported income was 
derived from criminal activities. 


E. Not Applicable. 


F. See Attachment A. 


As to Count Two of the Indictment 


A. The following entries on the 1968 Individual Income 
Tax Return of Pasquale and Rosemarie Intrieri are al- 
leged to be false: 


ine 
Line 
Line 
Line 
Line 
Line 
Line 16 
Line 23 
Line 25 


See IIA above. 
C. 1. Eastchester Savings Bank 
Emigrant Savings Bank 


Chase Manhattan Bank 


See above (I. D.2.) 
Florence Babio 


Not Applicable. 


Not Applicable. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA : Docket Numbers 75-CR-297 
and 75-CR-690 
-against- 
MOTION FOR DIRECTED VERDICT 
PASQUALE INTRIERI, : OF ACQUITTAL 


Defendant. 


It is the contention of the defendant that the 


Government has failed to present a prima facie case suffi- 


cient to go to the jury under the "expenditure theory". 


In a cash expenditures case reasonable certainty 
must be established with regard to assets available to the 
defendant at the outset of the prosecution period. There 
must be enough proof, under the cash expenditure method of 
determining taxable income, of both an opening and a closing 
net worth to rule out as explanations of expenditures sources 
of funds available to the defendant prior to the commencement 
of the period embraced by the indictment. The Government 
must present, in its case in chief, an opening net worth of 
the defendant with reasonable certainty to serve as a start- 
ing point from which to calculate future increases in the 
taxpayer's assets. Although the cash expenditure theory, as 


distinguished from the net worth theory, does not require, 


necessarily, the establishment of a formal opening net 
worth, the Government must make clear the extent of any 
contribution which beginning resources or a diminution 
of resources under the time embraced by the indictment 
could have made to expenditures. Taglianetti v. U.S., 


398 F.2d SS8 (lst Cir. 1968). 


The Government has unequivocably stated in its 


bill of particulars its reliance upon the expenditure 


theory. Therefore, it has the burden of introducing prima 


facie evidence of the issue of whether any expenditures 
found to be in excess of reported income can be accounted 
for by assets available at the outset of the prosecution 


period. U.S. v. Johnson, 319 U.S. $03, 63 Sup. Ct. 1233 
(1943). 


“The application of the cash expenditure method 
with neither a head nor a tail to it will not do." Olinger 


v. Commissioner uf Internal Revenue, 234 F.2d 823 (Sth Cir. 


1956). There must be enough proof of both head and tail to 


rule them out as explanations of the expenditures. 


In a prosecution based upon the cash expenditure 


theory the first element that must be established is what 


funds are available to the taxpayer at the opening date of 


the prosecution year. If there is no established figure 
showing the source from which expenditures during the year 
can be made then there is no relevance to proof of expendi- 
tures during the year. Dupree v. U.S., 218 F.2d 781 (Sth 


Cir. 1955). There must be a “satisfactory Starting point". 


Ford v. U.S., 210 F.2d 313 (Sth Cir. 1954). 


When the Government resorts to the cash expendi- 
ture method of reconstructing income it is necessary to 
establish with reasonable certainty an opening net worth 
to serve as a starting point from which to calculate future 
increases in the taxpayer's assets. The importance of ac- 
curacy in this figure is immediately apparent, as the cor- 
rectness of the result depends entirely upon the inclusion 
in any alleged increase of the taxpayer's assets, of all 
assets on hand at the outset. lioffman v. C.1.R., 


784 (3rd Cir. 1962). 


The theory of the "expenditure test" must begin 
with an appraisal of the taxpayer's net worth situation 
at the beginning of a period; for if his expenditures have 
exceeded the amount he has returned as income and only if 
his net worth at the end of the period is the same as it 
was at the beginning, only then may it be concluded that 


his income tax return shows less income than he has in 


fact received. U.S. v. Caserta, 199 F.2d 905 (3rd Cir. 


1952). 


r 


The Government must negate sources of nontaxable 


by establishing an opening net worth and then show- 


income 
ing, by investigation or otherwise, an absence of addition- 
al nontaxable sources. ed» Vs Penosi, 452 F.2d 217 (Sth 


Cir. 1971); U.S. v. Newman, 468 F.2d 791 (Sth Cir. 1972). 


The Government must prove with reasonable cer- 


tainty the amount of undeposited cash at the beginning of 


the year embraced by the time of the indictment. U.S. v. 


Slutsky, 487 F.2d 832 (2nd Cir. 1973). 


If expenditures made by a taxpayer come from a 
cash hoard "they are not income" when taken from their 
storage place, nor when deposited in a checking account, 
nor when spent. U.S. v. Frank, 245 F.2d 284 (3rd Cir. 


1957). 


The defendant contends that the Government's 
case in chief fails to establish, with reasonable certain- 
ty, the existence or nonexistence or the amount of cash 


assets available to the defendant as of January 1, 1968. 


Accordingly, not having met its prima facie burden of 


proof, the defendant submits that a directed 


verdict of 
acquittal is mandated. 


attorneys 
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Gerald AIch, Esq. 
One Center Plaza 
Boston, Massachusetts 
(617) 742-5566 


Wiltiam J. Cintolo, Esq. 
One center Plaza 


Boston, Massachusetts 02108 
(617) 742-5566 


PASQUALE INT&IFRI oe socuer ne. Be a__ 75 CR 297 


Nw) IY CONN Oy 


tn the presence of the attorney for the government 
the defendant appeared in person on this date 
COUS TEL L__J WITHOUT COUNSEL However the court adencd defendant of night to counse! and asked whether defendant dev 
have Lounse! appointed by the court and the detendant thereupon waived assistance of counsel 
TOUR WITH COUNSEL Gerald Alch Eaq, __ _ _ = 


(Name of coume) rt 1 =. = ol — ig 
1\ CLERKS OFFICE 
DISTRICT COURT ED. NY 
Lj GUILTY, and the court being satisfied that J) NOLO CONTENDERE, a ) NOT GUILTY x. 
there sa factual bases for the plea 


MARS 1976 
L_._J NOT GUILTY. Defendant is discharged 


There being a finding/ verdict of TIME A eewene 


Lxxa GuittTy, in counts 1 and 2 mm, PIL 


Defendant has been convicted as charged of the offense(s) of violating T-26 U.S.C] Sée': i7292 
FISIDING & ag = — on or about April 15, 1969, the defendant did -vitt 
YOGI and knowing attempt to evade end defeat an large part of the i 
oe tcx due and Swing by him and his wife totha U go » by proparing, e 


and nailfug a false and fraudulent incoma tax mab on bchalf of 
got. nd his witfe «tiich wis filed vith the £, 4 S and tha c. fen 
aflfally cad Imoving mate cnd cubserfb2 a°1968’U.S. Indinidce 
i Toss T.etusen, which cas ‘ee rificd by a tweitten dec ER ose that 
do ix the ponalties of =4}72., —— (:a9 filed with the I.".8S 

nea FHF ER RG Cid POPE Todo! 


was shown, OF appeaned to the court, the court adudged the dcfendant g sil an charged «4d conviyyied and crdered tht Tre det 


. 
RI nT wek RS ee GCAtAs 


oe TRH ¢ 


hereby committed to the custody of the Attorney Generac or his authasiecd repre-entatue for umpen veteane les anes 104 of 5 ya 
en count 1 and for a period of 3 ycars on csunt 2 to run conevrre 
to ren concurrcnt with the sentence inposed in 75 CR 690. Eecct 


CONTENCE aeqmtenca stayed ponding appeal, 
OR 
FNOCATION 
CALER 


In addition to the special conditions of probation imposed above, it is hereby ordsred that the gencr=! conditions cf gro“ation se 
fevetwe ds Of thy judgment he impound. The Court may .hange the conditions of Probation, reduce of eatend the period of preva 
any Ume during the provstion pened uf within a maaimunm probstion period of five years permitted Dy law, may sce 4 warrant 
GG. 07 fOr. welelien a urting dusing the probstiun periud. : a 


tmeat to the custody of ths: Attorney General and recommends, 4 


iC ms ordered thotthe cv ws 
4 cerufied copy of . 


BEST COPY AVAILABLE and commie 


Addison C. Getchell & Son, Inc. 


THE LAWYERS’ PRINTER SINCE 1870 
160 North Washington Street, Boston, Massachusetts 02114 


Telephone (617) 227-4870 


NO. 76-1109 United States Court of 


Appeals for the Second Circuit 


United States 
Vv. 
Pasquale Intrieri 


Brief and appendix for appellant 


Affidavit of Service 


I, Henry M. Quinlan, an employee of ADDISON C. GETCHELL & SON, 


INC., of Boston, Masvachusetts, printers of the enclosed 
perfected briefs and appendices, hereby certify that on the 
third day of May, 1976, I served two copies of the brief 
an? appendix on each party »parately represented as foilows: 


Thomas Puccio, Asst. U.S. Attorney, 225 Cadman Plaza East 
Brooklyn, N.Y. 


““Hefhry M. Quinlan 
160 N. Washington Street 
Boston, Ma 02114 


Then personally appeared before me the above-mentioned 
Henry M. Quinlan and made oath to me to the truth of the 
above affidavit by him subscribed this third day of May,1976 


Regina L. Quinlan 
Notary Public 

My commission expires on: 
9-29-78 


